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ACCOMMODATION PAPER 
§26. Rights of an accommodation maker 
or indorser. 
Connecticut (1972) As assignees and 
holders of a note for consideration, ac- 
commodation parties were entitled to re- 
cover the unpaid balance from maker. 
Freccia v. Martin, 302 A.2d 280 (Conn. 
App. 1972), 90 B.L.J. 769. 


Georgia (1972) Plaintiff, as an accommo- 
dation to the decedent, signed as maker 
a negotiable instrument payable to the 
deceased and for his use to prevent a suit 
for a debt owed a third party who was to 
discount the note to a bank, after suitable 
endorsement. Plaintiff subsequently signed 
a renewa! note and thereafter paid it. 
A complaint alleging these facts in an 
action against the decedent’s executrix for 
the amount so paid states a good cause 
of action under UCC Section 3-415. 
Ehlers v. Butler, 192 S.E.2d 398 (Ga. App. 
1972), 90 B.L.J. 145. 


§42. Liability to parties other than the 
one accommodated. 

Colorado (1972) Where maker of a note 
obtained an extension of time to repay 
on the strength of defendants’ endorse- 
ment of a renewal note, fact that the ac- 
commodation endorsement was made at 
the request of the payee bank did not 
affect the maker's position as a beneficiary 
of defendants’ endorsements and as the 
party accommodated. The defendants 
were therefore liable as accommodation 
endorsers to the holder of the renewal 
note notwithstanding their claim that they 
had endorsed the renewal note at the 
payee bank’s request, thus making the 
bank the party accommodated. State 
Bank of Greeley v. Owens, 502 P.2d 965 
(Colo. App. 1972), 90 B.L.J. 236. 


AGENTS 


§56: Agent’s authority. 
U.S. Court of Appeals, 7th Cir. (1972) A 
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claim by the SEC against a securities 
broker-dealer in equitable receivership 
arising out of the theft of securities from 
a customer by the firm’s president, who 
acted in his fraudulent transactions as 
agent for the firm, was allowed notwith- 
standing possession by the president of a 
power of attorney given him by the cus- 
tomer some twenty-five years ago. There 
was no evidence that the power was ever 
used; and further, thievery under guise 
of a power of attorney is not exercise of 
the power. SEC vy. First Sec. Co., 466 
F.2d 1035 (7th Cir. 1972), 90 B.L.J. 64. 


ASSIGNMENTS 


§94.5. Assignment of accounts receivable. 
Louisiana (1973) A bank instituted suit 
against a prime contractor on an account 
receivable assigned to the bank by a sub- 
contractor. The prime contractor owed a 
balance to the subcontractor, and the 
bank had complied fully with Louisiana’s 
Assignment of Accounts Receivables Act. 
The prime contractor had acknowledged 
the assignment. However, the prime con- 
tractor had had unilateral dealings with 
materialmen. In defending the action, 
the prime contractor contended that it 
had assumed and discharged the subcon- 
tractors indebtedness to the materialmen 
in order to prevent the filing of me- 
chanics’ liens. This, however, could not 
affect the bank's rights under the ac- 
counts receivables assignment. The un- 
paid balance owed by the prime contrac- 
tor to the subcontractor was determined 
to be a type of debt contemplated by the 
accounts receivable law. Bos:ier Bank & 
Trust Co. v. Natchitoches Dev. Co., 272 
So. 2d 731 (La. App. 1973), 90 B.L.J. 431. 


$95. Assignment of contract. 

Oregon (1972) Bank which recorded an 
assignment of the proceeds of an install- 
ment contract for the sale of real prop- 
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erty had only a security interest in the 
proceeds of the contract, and not an in- 
terest in the realty entitled to the pro- 
tection of the recording statutes. There- 
fore, a subsequently filed tax lien has 
priority. Citizens Valley Bank v. Prahl, 
502 P.2d 284 (Ore. App. 1972), 90 B.L.]. 
68. 


$98. Notice of assignment. 

New York (1972) As no particular form 
of notice of an assignment of account is 
required by the UCC, knowledge by a 
senior partner of the debtor partnership 
is attributable to the partnership. Gate- 
way Nat’ Bank v. Saxe, Bacon & Bolan, 
336 N.Y.S.2d 668 (App. Div. Ist Dep't 
1972), 90 B.L.J. 146. 


Utah (1972) In the absence of a claim 
that an assignee of a security agreement 
was a holder-in-due-course or an inno- 
cent purchaser for value, a coupon book 
showing the schedule of payments but 
failing to state that the assignee was the 
owner of the contract and the assignee’s 
failure to make a demand upon defen- 
dants for payment to it rather than to the 
assignor, left the assignee only those 
rights that its assignor had against the 
debtors which were subject to any de- 
fenses they possessed. Peoples Fin. & 
Thrift Co. v. Landes, 503 P.2d 444 (Utah 
1972), 90 B.L.J. 326. 


ATTORNEY’S FEES 


$111. Recovery of attorney’s fees. 

U.S. Court of Appeals, 2d Cir. (1973) Al- 
though each party to a litigation normally 
must bear his own expenses, parties may 
by contract agree to permit recovery of 
a plaintiff's attorney’s fees, and, in this 
instance, a note providing the holder 
could recover “costs of suit” constituted 
such an agreement. Alland v. Consumers 
Credit Corv., 476 F.2d 951 (2d Cir. 1973), 
90 B.L.J. 873. 


BANKING 


§113. Definition of bank. 
Schweitzer, “The Definition of Banking 
Markets,” 90 B.L.J. 745 (1973). 


$113.1. Bank holding companies. 
Blaine, “Opportunities and Limitations for 
Expanding Into Bank Holding Com- 
panies, 90 B.L.J. 290 (1973). 


Dunne, “Transamerica to Trans Texas: 
A Twenty-Year Cycle?” 90 B.L.J. 699 
(1973). 


Dunne, “The Mutational Leap,” 90 B.L.J. 
459 (1973). 


Greenspan, “Bank Holding Companies: 
Competition, Capital, and Nonbanking 
Acquisitions,” 90 B.L.J. 560 (1973). 


Mann, “The Reality and Promise of Bank 
Holding Companies,” 90 B.L.J. 181 (1973). 


Ritz, “Bank Holding Company Consol- 
idated Tax Returns,” 90 B.L.J. 20 (1973). 


§119. State control of banking business. 
Vestner, “Trends and Developments in 
State Regulation of Banks,” 90 B.L.J. 464 
(1973). 


New Hampshire (1973) Upon the protest 
of a bankers association and its demand 
for a hearing because New Hampshire 
Savings Bank of Concord was issuing cer- 
tain accounts called “Negotiable Orders 
of Withdrawal” (NOW accounts), the 
Commissioner replied by letter stating 
this was not in violation of New Hamp- 
shire law and denied a hearing. When 
the association filed an appeal or in the 
alternative petitioned for a writ of cer- 
tiorari in the New Hampshire Supreme 
Court, the court found the letter con- 
stituted a “reviewable decision” and that 
the association had standing to appeal 
since it had suffered “injury in fact” even 
though it had not demonstrated, as re- 
quired by the federal test, that the “in- 
terest sought to be protected by the com- 
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plainant is arguably within the zone of 
interests to be protected or regulated by 
the statute.” Motion to dismiss the appeal 
was thus denied. New Hampshire Bank- 
ers Ass'n v. Nelson, 302 A.2d 810 (N.H. 
1973), 90 B.L.J. 768. 


Oklahoma (1972) Under Oklahoma law, 
the findings of the Banking Board on an 
application for a certificate of authority 
to engage in the banking business will not 
be disturbed when supported by substan- 
tial evidence that public need and advan- 
tage would not be promoted by establish- 
ment of the proposed bank, and that the 
conditions in the community in which the 
bank would transact business did not 
afford reasonable promise of successful 
operation. In determining whether sub- 
stantial evidence existed to sustain the 
order of the Banking Board, the Court 
of Bank Review and the Supreme Court 
are required to review, not weigh, the 
evidence. Village Bank v. Seikel, 503 
P.2d 550 (Okla. 1972), 90 B.L.J. 328. 


$119.5. Federal control of banking busi- 
ness. 

U.S. Supreme Court (1973) Where an 
agency has adequate fact-finding pro- 
cedures and an administrative record is 
made, the standard of review of the 
agency's action is limited to a determina- 
tion of whether the action was arbitrary, 
capricious, an abuse of discretion, or 
otherwise not in accordance with the law. 
Camp v. Pitts, 93 S. Ct. 1241 (1973), 90 
B.L.J. 522. 


U.S. Court of Appeals, D.C. Cir. (1972) 
Decision of Comptroller of the Currency 
permitting the opening of a national bank 
branch not affected by contrary opinion 
of Comptroller's state counterpart. First 
Nat'l Bank v. Camp, 465 F.2d 586 (D.C. 
Cir. 1972), 90 B.L.J. 56. 


U.S. Court of Appeals, 5th Cir. (1973) A 
1971 order of the Comptroller of the Cur- 
rency prohibiting plaintiff, who had ac- 
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quired controlling interest in a national 
bank, from further participating in the 
affairs of the bank because of a 1965 
felony, was beyond the scope of the 
Comptroller's authority and void. Manges 
v. Camp, 474 F.2d 97 (5th Cir. 1973), 90 
B.L.J. 675. 


U.S. District Court, D.C. (1972) Report 
and recommendations of National Bank 
Examiner and members of the Comp- 
troller of the Currency’s staff, supported 
by Deputy Comptroller and adopted by 
Comptroller, containing ultimate facts 
and conclusions but no supporting facts, 
not sufficient for reviewing court to de- 
termine whether conclusions re national 
bank charter in West Virginia were arbi- 
trary and capricious and contrary to West 
Virginia law or the National Banking Act 
or violative of due process. Wood County 
Bank v. Camp, 348 F. Supp. 1321 (D.D.C. 
1972), 90 B.L.J. 147. 


§121. Discretion of authorities in issuing 
charter. 

Colorado (1973) Where a new bank’s 
profitability could not reasonably be 
projected, the finding of the Banking 
Board denying a license was proper. 
Wither v. Banking Bd., 510 P.2d 446 
(Colo. App. 1973), 90 B.L.J. 875. 


Minnesota (1973) Where no new savings 
and loan association had been chartered 
in Rochester, Minnesota since 1910, dur- 
ing which period the population had ex- 
panded from 7,800 to 53,000, it was not 
necessary, to meet the “reasonable public 
demand” element of the statute, to prove 
a public “outcry or agitation” for addi- 
tional banking facilities, and the Com- 
merce Commission’s grant of authority 
for the new association to open was not 
disturbed. Hodge v. Rochester Sav. & 
Loan Ass'n, 207 N.W.2d 538 (Minn. App. 
1973), 90 B.L.J. 874. 


Minnesota (1973) The Minnesota statute 
stating a new savings and loan associa- 
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tion could be approved if it “can be 
established without undue injury” to 
existing institutions was not construed to 
mean that the new association, which 
hoped in its first year to achieve deposits 
of $1.5 million, would “injure” other local 
institutions whose deposits had grown 
from $52 million to $116 million between 
1960 and 1970. Hodge v. Rochester Sav. 
& Loan Ass'n, 207 N.W.2d 538 (Minn. 
App. 1973), 90 B.L.J. 874. 


Nebraska (1973) An administrative order 
denying an application for a bank charter 
is not res judicata as to future applications 
for license. Application of Southroads 
Bank, 205 N.W.2d 346 (Neb. App. 1973), 
90 B.L.J. 602. 


§123. Right to engage in savings bank 
business. 

Minnesota (1973) The hearing examiner 
found the applicants did not appear to 
have a solid grasp of the operations of a 
savings and loan association, lacked a 
working knowledge of federal and state 
savings and loan association regulations, 
did not understand the function of an 
expense fund out of which expenses would 
initially be paid, and were unaware of 
their duties and contributions to the board 
of directors. However, as the proposed 
new association had to apply for and se- 
cure insurance from the Federal Savings 
and Loan Insurance Corporation, it could 
not be said as a matter of law that the 
applicants had not proved the association 
would be “properly and safely managed.” 
Hodge v. Rochester Sav. & Loan Ass’n, 
207 N.W.2d 538 (Minn. App. 1973), 90 
B.L.J. 874. 


8132. Merger and consolidation. 
Baker, “Banking Competition in the Age 
of the Computer,” 90 B.L.J. 193 (1973). 


Baker, “Potential Competition in Bank- 
ing: After Greeley, What?” 90 B.L.J. 362 
(1973). 


Dunne, “Greeley Bank: Green Light or 
Cloudy Crystal Ball?” 90 B.L.J. 355 
(1973). 


Dunne, “Tenth Anniversary: Philadelphia 
National Bank and the New Banking 
Law,” 90 B.L.J. 259 (1973). 


Hansen, “Greeley Bank: Some Specula- 
tions,” 90 B.L.J. 578 (1973). 


Noble, “Antitrust Considerations Affect- 
ing Bank Growth: Greeley and Beyond,” 
90 B.L.J. 381 (1973). 


U.S. District Court, W.D. Washington 
(1972) FDIC denial of merger of two 
Washington State thrift institutions, on 
ground that merger would be a significant 
precedent for the approval of other 
mergers in highly concentrated markets 
using entire state as the relevant geo- 
graphic market for possible antitrust vio- 
lations, was held arbitrary. Washington 
Mut. Sav. Bank v. FDIC, 347 F. Supp. 
790 (W.D. Wash. 1972), 90 B.L.J. 69. 


8136.5. Liability for a tort. 

Colorado (1973) As an injured party en- 
titled to recover legitimate expenses in- 
curred in mitigating his damages, plaintiff 
was entitled to the return of his property 
or to recovery of its value, and recovery 
of damages for time spent convincing the 
bank it wrongfully had his property. He 
was also entitled to punitive damages 
where numerous acts over a period of 
time by various employees of the bank 
showed a sufficient disregard of plaintiff's 
rights to b. considered wanton and reck- 
less. Goetz v. Security Indus. Bank, 508 
P.2d 410 (Colo. App. 1973), 90 B.L.J. 764. 


Texas (1973) When a bank sequestered 
property having actual or constructive 
knowledge it had no right to title or pos- 
session, exemplary damages were appro- 
priate. Jury’s belief that bank in so acting 
demonstrated such “gross indifference” to 
the plaintiff's rights to amount to a willful 
or wanton act, warranted $5,750 as exem- 
plary damages in addition to other equi- 
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table relief and monetary damages. First 
Security Bank & Trust Co. v. Roach, 493 
S.W.2d 612 (Tex. App. 1973), 90 B.L.J. 
763. 


§136.8. Automation. 
Baker, “Antitrust and Automated Bank- 
ing,’ 90 B.L.J. 703 (1973). 


BANKRUPTCY 


$144.1. Fraudulent transfers. 

U.S. Court of Appeals, 10th Cir. (1973) 
“Transfer as used in the Bankruptcy Act, 
11 U.S.C.A. § 107(d)(2), would include a 
disclaimer filed by a bankrupt, but only 
if the effect of the disclaimer was to 
transfer property from the bankrupt to 
others — not where the effect was to have 
property pass as if the bankrupt had pre- 
deceased the testator. Hoecker v. United 
Bank of Boulder, 476 F.2d 838 (10th Cir. 
1973), 90 B.L.J. 876. 


$145. Priorities among creditors. 

U.S. Court of Appeals, 8th Cir. (1973) 
Trustee in bankruptcy prevails over 
holder of invalid security interest. Shel- 
ton v. Erwin, 472 F.2d i118 (8th Cir. 
1973), 90 B.L.J. 526. 


8178. Liability of receiver. 

Maryland (1972) When a receiver makes 
an improvident distribution of a debtor's 
assets by failure to make a priority pay- 
ment to a preferred creditor, he is per- 
sonally liable to the preferred creditor 
even though his improvident payments 
were made pursuant to a court order, 
when that order had been obtained by 
incorrect information submitted by the 
receiver to the court. The receiver's 
liability remained even though he made 
the payments under a reasonable mistake 
of law or fact. If he was in doubt as 
to the proper person to whom payment 
should be made, he should have applied 
to the court for instructions. Prescott v. 
Coppage, 296 A.2d 150 (Md. App. 1972), 
90 B.L.J. 236. 
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$178.5. Negotiable instruments generally. 
Massachusetts (1973) Subsequent nonac- 
commodation indorser who notified his 
prior indorser of bankruptcy but did not 
notify plaintiff-bank was liable on note. 
City Bank & Trust Co. v. Siagel, 294 
N.E.2d 447 (Mass. App. 1973), 90 B.L.J. 
769. 


$178.7. Debts not subject to discharge. 

U.S. District Court, E.D. New York (1973) 
The referee's finding that the bankrupt, 
an experienced real estate man, should not 
be discharged as to a personal bank loan 
because he failed to disclose that a 
$75,000 second mortgage existed on his 
$80,000 home on the loan application to 
the bank was supported by substantial 
evidence. The finding of an intent to de- 
ceive under Section 17(a)(2) of the Bank- 
ruptcy Act, 11 U.S.C. § 35(a)(2), resulting 
in a denial of discharge as to the loan was 
affirmed on appeal. In re Berk, 356 F. 
Supp. 453 (E.D.N.Y. 1973), 90 B.L.J. 768. 


BRANCH BANKING 


§215.1. Branch banking generally. 

U.S. Court of Appeals, 5th Cir. (1973) 
Mississippi banking statutes do not pro- 
hibit establishment of branch bank in an 
unincorporated area. First Nat] Bank v. 
Camp, 471 F.2d 1322 (5th Cir. 1973), 90 
B.L.J. 522. 


U.S. District Court, Minnesota (1972) Al- 
though a Minnesota statute permits a 
state bank to establish one “detached 
facility” apart from the bank’s chartered 
premises to perform paying and receiv- 
ing functions, the decision of the Comp- 
troller of the Currency that three walk-up 
television tellers in a building approx- 
imately 300 feet from a national bank’s 
main banking office in a connected build- 
ing is an integral part of the main banking 
premises, and not a branch bank, is gov- 
erned by federal and not state law. Dris- 
coll v. Northwestern Natl Bank, 349 F. 
Supp. 245 (D. Minn. 1972), 90 B.L.J. 237. 
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Delaware (1972) State Bank Commis- 
sioner’s refusal to approve application 
for branch bank was abuse of discretion 
on the facts presented. Wilmington Sav. 
Fund Soc’y v. Green, 300 A.2d 227 (Del. 
Super. 1972), 90 B.L.J. 521. 


Michigan (1972) Evidence supported find- 
ing of commissioner of financial institu- 
tions that applicant's proposed branch 
bank (in shopping center within unincor- 
porated community and located six-tenths 
of a mile from branch operated by ob- 
jector) was in a “village within 25 miles 
of applicant’s parent bank in which no 
other state or national bank or branch 
thereof, is in operation” within the mean- 
ing of the branch banking statute. Zee- 
land v. First Mich. Bank & Trust Co., 205 
N.W.2d 54 (Mich. App. 1972), 90 B.L.J. 
672. 


Missouri (1973) Missouris largest trust 
company was prohibited, under the state's 
antibranching statute, from opening a 
second office, even though no assets or 
property belonging to its customers would 
be kept there. St. Louis Union Trust Co. 
v. Pemberton, 494 S.W.2d 408 (Mo. App. 
1973), 90 B.L.J. 858. 


North Carolina (1973) Commissioner of 
Bank's authorization allowing North Caro- 
lina’s twelfth largest bank to open a new 
branch received judicial approval as be- 
ing supported by substantial evidence 
and being of benefit to the community, 
despite protest of smaller competing 
bank. State ex rel. Banking Comm'n v. 
Lucama-Kenly Bank, 195 S.E.2d 69 (N.C. 
App. 1973), 90 B.L.J. 602. 


CERTIFICATES OF DEPOSITS 


§241. Rights of holder. 

Texas (1973) Certificates of deposit pay- 
able to the order of a widow or her niece 
delivered to the niece in a sealed envelope 
were not a gift to her. Yates v. Blake, 
491 S.W.2d 751 (Tex. Civ. App. 1973), 90 
B.L.J. 600. 


CERTIFIED CHECKS 


8264. Certification of overdraft check. 
Colorado (1972) Certification of a check 
by the drawee bank imposes on the bank 
direct liability to pay the check when 
properly endorsed and presented for pay- 
ment, even though there may not be 
sufficient funds in the drawer’s account to 
cover the amount of the check. Clinger 
v. Clinger, 503 P.2d 363 (Colo. App. 1972), ’ 
90 B.L.J. 324. 


CLASS ACTIONS 


§292.5. Jurisdiction. 

U.S. Court of Appeals, 10th Cir. (1973) 
Trial court’s determination, on an ade- 
quate record for good reasons stated, that 
a class action by BankAmericard holders 
was not superior to other procedures and 
would not lie was not disturbed, irrespec- 
tive of whether the common issues of 
fact or law were predominant. Wilcox 
v. Commerce Bank, 474 F.2d 336 (10th 
Cir. 1973), 90 B.L.J. 677. 


Rhode Island (1972) Because of the man- 
ner of packaging an unsolicited credit 
card and the microscopic type on the back 
of the card relating to interest charges 
and other costs, particularly attorneys’ 
fees, plaintiff sued as representative of a 
class alleging that he never had actual or 
constructive notice of those provisions. It 
was held that the complaint stated a 
cause of action, but because it did not 
appear from the record whether plaintiff's 
status as representative of a class had 
been presented to the lower court, that 
issue could be resolved only at a trial. 
Goldstein v. Rhode Island Hosp. Trust 
Nat'l Bank, 296 A.2d 112 (R.I. 1972), 90 
B.L.J. 237. 


CONFLICT OF LAWS 


8337.5. Validity of note. 
Florida (1973) Under broad powers of ap- 
plicable Bahamian law, court did not err 
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in canceling note and $200,000, 9 percent 
mortgage of a corporation formed to buy 
tracts of land in the Bahamas. Wingold v. 
Horowitz, 274 So. 2d 591 (Fla. App. 1973), 
90 B.L.J. 674. 


CONSIDERATION 


§352. Want or failure of consideration. 

Georgia (1972) To support a plea of total 
failure of consideration for a promissory 
note made in partial payment of six coin 
movie machines, it must be proven that 
the machines were wholly without value. 
If a party relies upon a partial-failure de- 
fense, he must show the extent of the 
failure with particularity and certainty, so 
that a jury can without guesswork or spec- 
ulation arrive at the amount. If it appears 
from the evidence that the goods have 
some value, a plea of total failure of con- 
sideration is not sustained; and in the ab- 
sence of proof of the extent of the failure, 
partial failure of consideration is not sus- 
tained. Coast Scopitone, Inc. v. Self, 192 
§.E.2d 513 (Ga. App. 1972), 90 B.L.J. 231. 


Illinois (1973) Failure to surrender orig- 
inal notes canceled upon issuance of re- 
newal notes does not amount to failure of 
consideration; nor is there failure of con- 
sideration where proceeds of personal 
notes were used to credit indebtedness of 
corporation in which makers had direct 
interest. State Bank v. Sentel, 293 N.E.2d 
444 (Ill. App. 1973), 90 B.L.J. 528. 


Texas (1973). The burden of proof as to 
lack of consideration is upon the party 
asserting the defense, and this burden is 
not met unless all elements which could 
constitute consideration are shown to have 
been absent. Darden v. Harrison, 495 
S.W.2d 49 (Tex. Civ. App. 1973), 90 B.L.]. 
872. 


CONTRACTS 


§359. Validity. 
Oregon (1972) Plaintiffs, discovering what 
they regarded as grounds for rescission of 
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a purchase-leaseback contract involving 
airplanes, indicated by word and act their 
desire to enforce the contract. Between 
the time that they indicated their desire 
to enforce it and the time they gave notice 
of their election to rescind, they had not 
acquired any further knowledge or claim 
of additional misrepresentations on the 
part of defendant-seller-lessee. Earlier in- 
dication of desire to enforce the contract 
was an affirmance of the contract and pre- 
cluded a subsequent avoidance. Koch v. 
Sky Tech, Inc., 502 P.2d 1367 (Ore. 1972), 
90 B.L.J. 237. 


CORPORATIONS 


$377. Admissibility of evidence to fix lia- 
bility on corporate note signed by 
officers. 
Pennsylvania (1972) A note executed by 
a corporation payable to a bank and en- 
dorsed by the corporation and by three 
individuals, each of whom followed his 
signature by a designation of his office in 
the corporation, was ambiguous as to 
whether the three individuals signed in 
their personal or representative capacities. 
Trenton Trust Co. v. Klausman, 296 A.2d 
275 (Pa. Super. 1972), 90 B.L.J. 144. 
$379.1. Mortgaging corporate assets to 
secure debts owed to stock- 
holders. 
New Jersey (1973) As against a trustee in 
bankruptcy, a mortgage by a corporation 
to secure the purchase price of stock sold 
by stockholders of the corporation is in- 
valid as fraudulent. Roxbury State Bank 
v. Clarendon, 123 N.J. Super. 400, 303 
A.2d 340 (1973), 90 B.L.J. 860. 


CREDIT BUREAUS 


$380.1. Credit cards. 

Cleveland, “Bank Credit Cards: Issuers, 
Merchants, and Users,” 90 B.L.J. 719 
(1973). 
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CREDIT UNIONS 


§380.3. In general. 


Edmonds, “Credit Unions: Legislative Ap- 
proaches to Greater Freedom and a Com- 
petitive Advantage,” 90 B.L.J. 952 (1973). 


§382.5. Deeds of trust. 

Missouri (1972) Although under Missouri 
procedure in an action affecting real prop- 
erty one holding record title to the proper- 
ty must be made a party defendant, a 
trustee named in a deed of trust to secure 
the payment of an obligation is not such 
a party; for he is not the holder of title. 
The deed of trust merely creates a lien 
on the land while the debt remains un- 
paid. Therefore, trustee is not indispens- 
able party in condemnation action. State 
v. Thelnor, Inc., 485 S.W.2d 443 (Mo. App. 
1972), 90 B.L.J. 68. 


DEPOSITS 


§425.3 Deposits in two names—Arizona. 
Arizona (1973) Disabled husband who de- 
posited $150,000 from his mother’s estate 
into a joint account with right of survivor- 
ship for himself and his wife was entitled 
to recover $100,000 that wife withdrew 
prior to starting her divorce action. O’Hair 
v. O'Hair, 508 P.2d 66 (Ariz. App. 1973), 
90 B.L.J. 603. 


§429. —lllinois. 

Illinois (1973) A certificate of deposit pay- 
able after maturity to any one of three 
joint depositors “as joint tenants with right 
of survivorship” is simply a “deposit,” ab- 
sent a signed agreement by all of the pros- 
pective joint tenants. A right of survivor- 
ship in the deposit can only be created by 
such agreement, and the certificate of de- 
posit standing alone was ineffective in at- 
taining this result. In re Estate of Baxter, 
291 N.E.2d 851 (Ill. App. 1973), 90 B.L.]. 
431. 


§441. —Oklahoma. 

Oklahoma (1972) A savings account in a 
decedent’s sole name payable on death 
to her brother did not, on her death, vest 
in her brother since it was not a joint ac- 
count. The bank account so set up was 
in the nature of a testamentary disposition 
not made in the manner prescribed by 
statute for the execution of wills. There- 
fore, it was ineffective to pass title to the 
brother. It was not a gift inter vivos since 
the decedent had retained possession of 
the deposit book up to the time of her 
death. Waitman v. Waitman, 504 P.2d 171 
(Okla. 1972), 90 B.L.J. 428. 


§461.9. Uniform Probate Code. 

Johnson, “Multiple-Party Bank Accounts 
Under the Uniform Probate Code,” 90 
B.L.J. 497 (1973). 


EXECUTORS, ADMINISTRATORS, AND 
TRUSTEES 


§484. Powers and duties. 

Delaware (1973) Testamentary trust estab- 
lished to aid deserving white students ob- 
tain education held discriminatory and 
unconstitutional because state action in- 
volved in the administration of the trust. 
Because of changed circumstances not 
anticipated by testator, the court may in- 
struct the trustee to disregard racial re- 
strictions on applicants for aid. Milford 
Trust Co. v. Stabler, 301 A.2d 534 (Del. 
Ch. 1973), 90 B.L.J. 515. 


§530. Living trust. 

North Carolina (1973) An inter vivos trust 
restricting investment of trust assets may 
be modified because changes in the tax 
statutes would result in penalty taxation 
for excess holdings and would require 
divestment of receipt of future holdings. 
The trust instrument having no provision 
for invasion of corpus, undistributed in- 
come added to corpus could not there- 
after be distributed. Davison v. Duke 
Univ., 194 S.E.2d 761 (N.C. 1973), 90 B.L.J. 
513. 
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FEDERAL RESERVE BANKS 


§539.1. Powers of Federal Reserve Board. 
Leavitt, “The Philosophy of Financial 
Regulation,” 90 B.L.J. 632 (1973). 


Shay, “The Emerging Federal Reserve 
Primacy in Bank Supervision,” 90 B.L.j. 
649 (1973). 


FEDERAL SAVINGS AND LOAN 
INSURANCE CORPORATION 


§543.51. Right of subrogation. 

Illinois (1972) Holders of withdrawable 
capital accounts of defaulting state savings 
and loan association became creditors and 
upon payment by FSLIC of the insured 
accounts, insurer became subrogated to 
their rights as creditors, which included 
the right to interest from the date of the 
association's default. Lanigan v. Apollo 
Sav., 288 N.E.2d 445 (Ill. 1972), 90 B.L.J. 
67. 


FORGED PAPER 


§550. Liability of bank to depositor where 
bank pays check bearing forged 
signature. 

Nebraska (1973) The customer’s failure to 

notify was no defense in a case where it 

was held to be lack of ordinary care for 

a drawee bank not to have discovered an 

office worker's forgeries of checks made 

with an old rubber stamp facsimile of the 
signature of the lawyer for whom she 

worked. First Nat’ Bank & Trust Co. v. 

Cutright, 205 N.W.2d 542 (Neb. App. 

1973), 90 B.L.J. 600. 


§556. Drawee bank may recover money 
paid on forged indorsement. 
Alabama (1973) The drawee bank was en- 
titled to recover against the collecting 
bank for breach of warranty guaranteeing 
endorsements of an individual and a cor- 
porate co-payee where the corporate sig- 
nature was forged. Birmingham Trust 
Nat'l Bank v. Central Bank & Trust Co., 
275 So. 2d 148 (Ala. App.), cert. denied 
275 So. 2d 153 (Ala. 1973), 90 B.L.J. 601. 
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§560. Liability of drawee bank to drawer 
where check paid on forged in- 
dorsement. 

U.S. District Court, W.D. Montana (1972) 

A bank that negotiated a deceased veter- 

an’s disability checks containing his forged 

endorsements was held liable on its guar- 
antee of the endorsements notwithstand- 
ing failure of the Veterans Administration 
to notify the government agency that 
issued the checks of the veteran’s death. 

United States v. City Nat'l Bank & Trust 

Co., 349 F. Supp. 1188 (W.D. Mo. 1972), 

90 B.L.J. 322. 

§561. —Where indorsement forged by 

agent or employee of drawer. 

Michigan (1972) Employer sued collecting 

bank and drawee bank on discovering two 

fictitious checks drawn by an officer-em- 
ployee. Both banks were held liable, as 
neither check was endorsed in the name 
of a named payee, making the endorse- 
ments ineffective. UCC Section 3-405 was 
not available as a defense. Travco Corp. 

v. Citizens Fed. Sav. & Loan Ass'n, 201 

N.W.2d 675 (Mich. App. 1972), 90 B.L.J. 

64. 


§562. —Where drawer negligent. 

U.S. District Court, W.D. Missouri (1972) 
A stockbroker may not recover from its 
drawee-bank for checks issued by the bro- 
ker bearing forged endorsements, where 
the broker's violation of its own regula- 
tions and of the New York Stock Exchange 
rules, by failing to ascertain or verify the 
scope of the authority of plaintiffs attor- 
ney to whom the broker had delivered 
the checks, “substantially contributed” to 
the forgery of its client’s signature. Bagby 
v. Merrill Lynch, Pierce, Fenner & Smith, 
Inc., 348 F. Supp. 969 (W.D. Mo. 1972), 90 
B.L.J. 139. 


§580. Drawee bank paying check on 
forged indorsement—Drawee held 
not liable to true owner. 

California (1973) The true owner of an 
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instrument has a direct cause of action 
against a collecting bank which pays on 
a forged endorsement; but the Uniform 
Commercial Code did not change -pre- 
Code law that a negligent plaintiff will 
be equitably estopped to avoid an uncon- 
scionable result. A payor bank can utilize 
the defense of ratification of the collecting 
bank’s payments when both the payor and 
collecting banks are joined as defendants. 
Cooper v. Union Bank, 507 P.2d 609 (Cal. 
1973), 90 B.L.J. 676. 


GUARANTY 


§612. Guaranty in general. 

Kansas (1973) In getting his former wife 
to guarantee his construction company’s 
loan with him at the bank's request, the 
husband was not the bank's agent. Re- 
spondeat superior applies only when the 
principal controls the agent, and the 
bank’s request of the husband did not 
amount to such control. The wife was 
liable on her guaranty. First Nat Bank 
v. Caro Constr. Co., 508 P.2d 516 (Kan. 
1973), 90 B.L.J. 767. 


§613. Guaranty contracts held 
unenforceable. 

Florida (1973) The bank failed to prove 
it had complied with the conditions of a 
loan agreement which was (although not 
executed at the same time) construed with 
the guaranty agreement sued on. Since 
the bank failed under the loan agreement 
to secure the debtor’s accounts receivable 
which were to be primary collateral for 
the loan, the guaranty was conditional 
and the agreement was unenforceable 
against the guarantor. Northwestern Bank 
v. Cortner, 275 So. 2d 317 (Fla. App. 1973), 
90 B.L.J. 679. 


Illinois (1973) Where the litigating parties 
were the original parties to a note which 
was ambiguous on its face, the note was 
construed with a contemporaneously ex- 
ecuted security agreement, parol evi- 
dence was admissible, and the parties’ in- 


tent to create a corporate, rather than a 
personal, obligation was determinative. As 
guarantors, defendants were discharged 
by reason of impairment of collateral re- 
sulting from the bank's failure to file a 
financing statement. First Bank & Trust 
Co. v. Post, 293 $.E.2d 907 (Ill. App. 1973), 
90 B.L.J. 599. 


Utah (1972) A guaranty of a bank loan by 
one whose signature was obtained by a 
trick and who had no intention of becom- 
ing a guarantor for the borrower is void. 
Testimony that the borrower had pleaded 
guilty to four counts of embezzlement and 
had used the money obtained from the 
loan to cover his defalcations should have 
been accepted by the trial court, as should 
testimony by an independent witness that 
the borrower had said of defendant, “I 
finally was able to hang one on him. I've 
been laying for him for some time and I 
finally got the chance to do it.” First Nat'l 
Bank v. Osborne, 503 P.2d 440 (Utah 
1972), 90 B.L.J. 322. 


§616. Construction of contract of 
guaranty. 

Virginia (1973) Replacement of note cov- 
ered by general guaranty with revised 
form of note was at most a renewal con- 
templated by general guaranty, and such 
exchange did not relieve guarantor of lia- 
bility. Consideration for personal note 
given by guarantor was his indebtedness 
under the guaranty. Bennett v. First Nat'l 
Bank, 194 S.E.2d 903 (Va. 1973), 90 B.L.J. 
528. 


HOLDERS IN DUE COURSE 


$628. Payee as holder in due course. 

Alabama (1972) A mortgagee is a holder 
in due course of a draft in payment of a 
fire loss that the insurer had issued pay- 
able to the mortgagee and the mortgagor, 
even though the insurer had stopped pay- 
ment because it had learned that the 
owner-mortgagors had conveyed the prop- 
erty to others. National Sec. Fire & Cas. 
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Co. v. Mazzara, 268 So. 2d 814 (Ala. 1972), 
90 B.L.J. 233. 


Minnesota (1973) A stockbroker which ac- 
cepted a corporate check in payment for 
stock bought by an attorney for his per- 
sonal account was a holder in due course 
and could not be said to have had “notice” 
of a defense or claim to the instrument. 
Eldon’s Super Fresh Stores, Inc. v. Merrill 
Lynch, Pierce, Fenner & Smith, Inc., 207 
N.W.2d 282 (Minn. 1973), 90 B.L.J. 865. 
§629. —Where payee not a holder in 
due course. 

Florida (1972) Attorneys seeking to recov- 
er on client's note given for services ren- 
dered are not holders in due course when 
client’s defense is want of consideration 
and attorneys offered no evidence of the 
value of their services. They would be 
holders in due course only for the amount 
they were entitled to receive for the ser- 
vices actually performed as though they 
held a security interest in the note for 
those services. (UCC Sections 3-302, 3- 
303.) Fernandez v. Cunningham, 268 So. 
2d 166 (Fla. 1972), 90 B.L.J. 146. 

$631. —Where holder is not charged 
with notice. 

Kentucky (1972) Notice, in order to pre- 
vent one from being a bona fide holder 
or holder in due course of a promissory 
note, means notice at the time of taking 
or at the time the instrument was nego- 
tiated, and not notice arising subsequently. 
The time when value is given for the in- 
strument is decisive. The moment value 
is given without notice, the status as a 
holder in due course, generally, is definite- 
ly and irrevocably fixed, for Section 3-304 
(6) of the UCC provides that to be effec- 
tive, notice to a purchaser of the note must 
be received at the time of purchase and 
in such a manner as to give a reasonable 
opportunity to act on it. Sullivan v. United 
Dealers Corp., 486 S.W.2d 699 ( Ky. 1972), 
90 B.L.J. 322. 
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INDORSEMENTS 


§707. Proving indorsement. 

Texas (1973) Unless a signature on the 
reverse side of an instrument clearly indi- 
cates it is made in some other capacity, it 
is an endorsement. Pickering v. First 
Greenville Nat'l Bank, 495 S.W.2d 16 (Tex. 
Civ. App. 1973), 90 B.L.J. 869. 


INSURANCE 


§719. —Fire insurance. 

Arkansas (1972) Tractor, purchased with 
help of finance company, was damaged a 
year later by fire. First obligation of in- 
surer is to finance company whose security 
interest exceeded purchaser's equity. New- 
berry v. Fireman’s Fund, 485 $.W.2d 731 
(Ark. 1972), 90 B.L.J. 67. 


INTEREST 


$742. Computation of interest. 

U.S. District Court, E.D. New York (1972) 
In computing recovery for loss sustained 
in reliance on false and misleading proxy 
statements issued by defendant to secure 
plaintiffs’ votes in favor of corporate merg- 
er, prejudgment interest was properly de- 
termined by reference to the interest rate 
fixed by the New York State Banking 
Board, while interest on dividends paid 
was properly fixed at a rate which the av- 
erage stockholder could be expected to 
obtain on his savings if placed with in- 
sured savings bank during the period since 
the merger. Gerstle v. Gamble-Skogmo, 
Inc., 348 F. Supp. 979 (E.D.N.Y. 1972), 90 
B.L.J. 149. 


Maryland (1973) National banks making 
small loans (under $300) to credit card 
holders may charge same rate of interest 
permitted to state-licensed small loan com- 
pany. Commissioner of Small Loans v. 
First Natl Bank, 300 A.2d 685 (Md. 1973), 
90 B.L.J. 520. 


New York (1972) In a 5-to-2 decision, the 
New York Court of Appeals held that 
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retail sellers’ method of computing finance 
charges on open-end credit accounts, un- 
der which charges were computed month- 
ly on the basis of the outstanding balance 
at the beginning rather than the end of 
the current monthly billing cycle, com- 
plied with New York's Retail Installment 
Sales Act. That Act authorizes the collec- 
tion of a finance charge on open-end credit 
accounts to be computed on the outstand- 
ing indebtedness from month to month, 
at specified maximum rates. Zachary v. 
R.H. Macy & Co., 31 N.Y.2d 443, 340 
N.Y.S.2d 908 (1972), 90 B.L.J. 510. 


Pennsylvania (1973) The lower court erred 
in striking from the record a judgment 
on a $50,000 note reading “plus interest” 
where interest was confessed at 9.5 and 9 
percent, National Central Bank v. Abram- 
son, 302 A.2d 384 (Pa. Super. 1973), 90 
B.L.J. 678. 

§751. Right to recover interest paid in 
advance. 

Newman, “Refunding Unearned Interest 
Under Section 108(1) of the New York 
Banking Law (Alperstein Revisited),” 90 
B.L.J. 116 (1973). 


JUDGMENTS 


§762. Judgments. 

New York (1973) Proof of the note and 
a failure to make payment was all plain- 
tiff had to show to be granted summary 
judgment. Mills v. Ryan, 342 N.Y.S.2d 889 
(App. Div. 1973), 90 B.L.J. 767. 


LETTERS OF CREDIT 


$766. Letters of credit. 

U. S. Court of Claims (1972) Plaintiff, ap- 
pointed by the government to manage cer- 
tain vessels, appointed a subagent to han- 
dle the payroll and vessel servicing and 
transferred money to subagent’s bank, 
which cashed subagent’s check presented 
by a dishonest employee who endorsed 
check with rubber stamp signature. Gov- 


ernment not precluded from recovering 
from plaintiff on its letter of credit on 
theory that government could sue the sub- 
agent and its insurer who had issued a 
policy covering losses caused by dishonest 
acts of subagent’s employees. The letter 
of credit was furnished in lieu of a per- 
formance bond and was in effect the same 
as a performance bond with the same con- 
dition and penalty. Victory Carriers, Inc. 
v. United States, 467 F.2d 1334 (Ct. Cl. 
1972), 90 B.L.J. 147. 


U.S. District Court, N.D. Georgia (1973) 
The seller procured a letter of credit for 
the purpose of providing the Government 
of India, as the buyer of ammunition and 
equipment, with security as to the seller's 
performance. The seller (which had filed 
a bankruptcy petition) sought to enjoin the 
bank from honoring the letter pending 
the outcome of the seller's action for per- 
manent injunction. As no serious disad- 
vantage would accrue to the beneficiary- 
buyer by the delay, the preliminary in- 
junction was granted. Dynamics Corp. of 
Am. v. Citizens & So. Nat'l Bank, 356 F. 
Supp. 991 (N.D. Ga. 1973), 90 B.L.J. 867. 


LIEN AND SETOFF 


Bank’s Lien or Right of Setoff 
Against Depositor 


8771. Lien and setoff in general. 
Dunne, “Sniadach, Bankers’ Liens, and 
Offsetting the Setoff,” 90 B.L.J. 555 (1973). 


Olsen, “The Appropriation of Deposits for 
Debts: Levies, Liens, and Setoffs,” 90 
B.L.J. 827 (1973). 


Colorado (1972) Where a depositor is both 
a creditor and debtor of the bank, the 
bank is similarly a creditor and debtor of 
the depositor. The bank’s right of setoff 
arises from the mutual demands and ob- 
ligations of this relationship notwithstand- 
ing that the depositor’s estate is insolvent. 
Under Colorado law the bank’s claim 
against the estate is a fifth-class claim. 
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Estate of Sharpe v. Metropolitan Nat] 
Bank, 503 P.2d 1043 (Colo. App. 1972), 90 
B.L.J. 324. 


$790. Paper held by the bank for 
collection. 

U.S. Court of Appeals, 5th Cir. (1972) 
There is a distinction between a contrac- 
tor’s retainages and earned progress pay- 
ments; and, in case of the latter, the bank 
as assignee may offset its indebtedness, 
even though the check for the earned 
progress payment has not been collected. 
The delay in actual collection is of no 
consequence. Fidelity & Deposit Co. v. 
Scott Bros. Constr. Co., 461 F.2d 640 (5th 
Cir. 1972), 90 B.L.J. 427. 


§794. Joint notes and deposits. 

Maryland (1972) Maryland law does not 
permit the debt of one of two joint check- 
ing account owners to be charged against 
the joint account. A bank that wiped out 
the joint account by doing so and subse- 
quently dishonored checks drawn on that 


account is subject to compensatory dam- 
ages for the conversion but not to punitive 
damages unless the conversion resulted 
from evil motives intended to injure the 


joint depositors. Siegman v. Equitable 
Trust Co., 297 A.2d 758 (Md. 1972), 90 
B.L.J. 323. 


§807. Effect of death of depositor. 

Kentucky (1973). Holding that equitable 
principles governed the creditor bank’s 
right to set off deposits of the decedent 
against his debt to the bank, the court 
found that the bank’s allowing the account 
to be transferred to the name of the de- 
cedent’s personal representative when he 
died (and at a time it had no inkling the 
estate would be insolvent), and allowing 
checks to be drawn by the executrix to 
pay some preferred claims, had no bearing 
on the equities of the situation; the bank’s 
actions did not result in the forfeiture of 
its right of setoff against moneys remain- 
ing in the estate account. Ohio Valley 
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Natl Bank v. Edwards, 492 S.W.2d 195 
(Ky. 1973), 90 B.L.J. 766. 


General Liens 


§821.2. Priority of liens. 

U.S. Court of Appeals, 5th Cir. (1972) In 
a contest over lien priorities between a 
creditor having a security interest under 
an after-acquired property clause in a 
mortgage in the progeny of swine leased 
to the bankrupt, and a lessor of breeder 
stock whose lease provided that progeny 
were to be the property of the bankrupt 
lessee but with a first lien on progeny 
granted the lessor, it was held that the 
lessor's first lien on progeny was not the 
same as a purchase-money security inter- 
est under UCC Section 9-107, as the ele- 
ment of acquiring rights in or the use of 
collateral within the context of that statute 
was missing. The lessor’s lien, therefore, 
was inferior to the security interest of the 
other creditor. Ingram v. Ozark Prod. 
Credit Ass'n, 468 F.2d 564 (5th Cir. 1972), 
90 B.L.J. 234. 


Missouri (1972) In a suit to declare 
mechanics liens superior and prior to a 
first-mortgage deed of trust, the lienors 
prevailed because the bank waived and 
was estopped to assert any priority of its 
encumbrance. Trouts Inv., Inc. v. Davis, 
482 S.W.2d 510 (Mo. App. 1972), 90 B.L.J. 
429. 


Montana (1973) Under Montana law, a 
person who performs services for an 
owner or for one who lawfully claims the 
property may acquire an agisters lien 
with precedence over a perfected security 
interest, only if within ten days from the 
time he receives the property he gives 
notice in writing to a secured party or 
other lienor stating his intention to assert 
a lien and stating the nature and the ap- 
proximate amount of work intended to be 
performed. UCC § 9-310. Parker v. West, 
505 P.2d 94 (Mont. 1973), 90 B.L.J. 429. 
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MORTGAGES 
Real Estate Mortgages 


$887. Real estate mortgeges generally. 
New York (1972) An ambiguous phrase in 
a letter from a mortgagee advising mort- 
gagors of approval of loan will be con- 
strued most strongly against the mort- 
gagee. Laben v. Nassau Sav. & Loan 
Ass'n, 337 N.Y.S.2d 310 (App. Div. 2d 
Dep't 1972), 90 B.L.J. 148. 


§894. Release of mortgage. 

Missouri (1973) The release by a bank of 
a “construction” deed of trust and the 
simultaneous filing by it of a “permanent” 
deed of trust does subordinate the bank’s 
lien to that of a third party created after 
the filing of the first instrument. If the 
two deeds of trust show the same amount 
loaned, are between the same parties, 
describe the same land, and differ only in 
their dates and the manner of repaying 
the underlying loan, the bank has estab- 
lished prima facie that it did not intend 
to release the lien of the first deed of trust 


but merely to renew the loan secured by 
it. DeWees v. Stoup, 494 S.W.2d 372 
(Mo. App. 1973), 90 B.L.J. 875. 


§895. Foreclosure. 

New York (1973) Tender of an amount 
sufficient to expunge prior defaults is a 
total defense in a foreclosure action. Sher- 
wood v. Greene, 342 N.Y.S.2d 990 (App. 
Div. 1973), 90 B.L.J. 870. 


NOTICE OF DISHONOR 


$1047. Time for giving notice. 

Illinois (1972) Remittance letter return- 
ing check and giving notice of dishonor 
was not stamped by Federal Reserve 
Bank until day following drawee bank's 
midnight deadline. This does not con- 
clusively establish that the drawee was 
accountable for the amount of the check 
where the remittance letter was dated 
prior to the midnight deadline and it was 


not shown that check was handled in 
other than the normal and reasonable pro- 
cedure in returning such items before the 
midnight deadline. Conn v. Bank of 
Clarendon Hills, 289 N.E.2d 425 (Ill. 
1972), 90 B.L.J. 232. 


OFFICERS, DIRECTORS, AND 
EMPLOYEES OF BANKS 


§1067.5. Criminal liability of directors, 

officers, or employees generally. 
U.S. Court of Appeals, 10th Cir. (1972) In 
prosecution of bank officer for willfully 
misapplying bank funds, failure to show 
a loss by the bank does not preclude con- 
viction, as the act was complete when 
misapplication took place. What may 
have happened later was not a defense. 
United States v. Acree, 466 F.2d 1114 
(L0th Cir. 1972), 90 B.L.J. 66. 


PAYEE 


§1206. Joint payees. 

New Jersey (1973) “Robert and Audrey 
Hoffman” were designated as payees on 
federal tax refund checks. At the time 
the instruments were issued, the payees 
were divorced and the husband thereafter 
died. The wife had agreed in the separa- 
tion agreement to endorse all refund 
checks and convey whatever title she had 
to the husband; but the husband had 
failed to make the support payments re- 
quired under the agreement. It was held 
that the wife was entitled to one-half 
the proceeds of the checks as a tenant in 
common, and the husband’s estate should 
receive the other half. In re Estate of 
Hoffman, 63 N.J. 69, 304 A.2d 721 (1973), 
90 B.L.J. 868. 


PAYMENT 


81216. Discharge of instrument. 

Georgia (1972) Where Internal Revenue 
Service, after seizure of an asset of de- 
linquent taxpayer in the form of a prom- 
issory note for $150,000, sold the note at 
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a government sale to the maker for 
$36,515.84, the amount of taxpayer's in- 
debtedness to IRS, title to the whole of 
the indebtedness represented by the note 
passed to the maker. The seizure by IRS 
amounted to a transfer of ownership by 
operation of law from the delinquent 
taxpayer to IRS. Other creditors of tax- 
payer who were represented at the sale 
could not then reach by garnishment the 
difference between the face amount of 
the note and the amount bid by the 
maker. Summer v. Allison, 193 S.E.2d 
177 (Ga. App. 1972), 90 B.L.J. 325. 


§1219. Payment to holder. 

Georgia (1972) When the maker of a note 
is authorized by the holder to make pay- 
ment by mail, payment in that manner is 
no longer at the risk of the sender but is 
at the risk of the holder. Parker v. Amer- 
ican Family Recreation Center, Inc., 193 


S.E.2d 830 (Ga. 1972), 90 B.L.J. 429. 


Texas (1973) Following the filing of suit 


on the note, the borrower, upon the 
bank’s instructions, assigned his title in 
the security, consisting of oil and gas 
leases, to a third party, retaining a small 
overriding interest. The bank released 
the security. The borrower transferred 
to the bank the proceeds of the assign- 
ment and the reserved interest. The bank 
had conducted all negotiations with the 
third-party purchaser, prepared all the 
documentation, delivered the papers, and 
collected the proceeds. The bank’s mo- 
tion for summary judgment on the note 
was denied. On the face of the record it 
did not appear that the retained overrid- 
ing interest was assigned to the bank as 
collateral for the note. There was nothing 
to indicate that the assignment of this 
interest was other than an absolute trans- 
fer and, therefore, satisfied the under- 
lying debt. Dameris v. Homestead Bank, 
495 S.W.2d 52 (Tex. Civ. App. 1973), 90 
B.L.J. 870. 
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$1225 Payment of checks—Payment to 
unauthorized person. 

Florida (1973) Drawer could not collect 

$5,000 paid by collecting bank to one of 

the officers of the corporate payee from 

$12,000 check of drawer issued to cor- 

poration. Jett v. Lewis State Bank, 


277 So. 2d 37 (Fla. App. 1973), 90 B.L.J. 
866. 


Texas (1973) In an action by a depositor 
for exchanging four properly drawn 
checks payable to the bank for four 
cashier's checks payable to third parties, 
“lawful payment” meant that the bank 
had to show that the cashier's checks 
were prepared at the direction of 
an employee of the depositor and that 
the cashier’s checks were delivered to the 
employee; or, that the employee received 
the proceeds of the original four checks 
or of the cashier’s checks; or that the 
cashier's checks bore the endorsements 
of the payee. The depositor’s suit against 
the bank to recover the amounts of the 
four checks placed the burden of proving 
“lawful payment” on the bank. The bank 
did not carry this burden. The depositor, 
therefore, was entitled to recover the pro- 
ceeds of the four checks. Mesquite State 
Bank v. Professional Inv. Corp., 488 
S.W.2d 73 (Tex. 1973), 90 B.L.J. 431. 


PLEADING + 


81268. Answer and bill of particulars. 

Louisiana (1973) A defendant affirmatively 
pleading payment of a note has burden 
of proof of payment. Roy v. Griffith, 277 
So. 2d 747 (La. App. 1973), 90 B.L.J. 867. 


PLEDGE AND COLLATERAL 


81271. Validity of pledge. 

U.S. Court of Appeals, 6th Cir. (1972) Pri- 
vate action for violation of SEC margin 
requirements implied but not expressly 
provided in Securities Exchange Act. 
Plaintiff, a Michigan attorney who bor- 
rowed money from defendant-bank os- 


989 





BANKING LAW JOURNAL 


tensibly to buy a home and some Cana- 
dian land, but who used the money to 
purchase registered securities, was not 
permitted to recover the value of the 
securities pledged as collateral for the 
loan. Even though the loan violated Fed- 
eral Reserve Board’s Regulation U limit- 
ing loans for the purchase of securities to 
20 percent of their value, plaintiff was not 
entitled to damages for violation of a fed- 
eral statute or regulation nor to a judg- 
ment to declare the loan void as usurious. 
Goldman v. Bank of Commonwealth, 467 
F.2d 439 (6th Cir. 1972), 90 B.L.J. 136. 


Illinois (1973) A bank was unsuccessful 
in compelling delivery of stock certificates 
pledged by defendants as security, where 
defendants convinced the court that the 
pledge was conditioned upon the bank’s 
giving a second mortgage on certain real 
property, and that the condition was 
never fulfilled. Citizens State Bank v. 
Rausch, 293 N.E.2d 678 (Ill. App. 1973), 
90 B.L.J. 679. 


§1284. Sale of collateral. 

Iowa (1973) Although other jurisdictions 
(notably Illinois) hold that lack of notice 
of resale is an affirmative defense which 
must be pleaded or deemed waived, in 
Iowa a creditor is required to plead and 
prove notice of resale as a condition pre- 
cedent to maintaining a suit seeking a 
deficiency judgment. Twin Bridges Truck 
City, Inc. v. Halling, 205 N.W.2d 736 
(lowa App. 1973), 90 B.L.J. 679. 


North Carolina (1972) A lender's notice 
of sale of securities pledged as collateral 
for loans to bankrupt was in substantial 
compliance with statute requiring notice 
of sale to contain a substantial reference 
to the security agreement pursuant to 
which sale is held, even though two dates 
of the agreements were incorrectly stated 
in the notice. The notice contained an 
extensive and generally accurate listing 
of the securities to be sold, and their 
description paralleled the description of 


the securities in the six security agree- 
ments. Graham v. Northwestern Bank, 
192 §.E.2d 109 (N.C. App. 1972), 90 B.L.J. 
143. 


SAVINGS AND LOAN ASSOCIATIONS 


§1358.3. Federal Savings and Loan 
Associations. 

U.S. District Court, E.D. Michigan (1972) 
Under Section 1337 of the Judicial Code, 
the federal district courts have original 
jurisdiction over actions brought against 
a savings and loan association organized 
under the Homeowner's Loan Act as that 
Act regulates interstate commerce. Gib- 
son v. First Fed. Sav. & Loan Ass’n, 347 
F. Supp. 560 (E.D. Mich. 1972), 90 B.L.]. 
65. 


SAVINGS BANKS 


Deposit paid to party not entitled 
—Savings bank held not liable. 
New York (1973) A savings bank which 
permitted withdrawal of custodial account 
funds by the father, as named custodian 
for minors, was not liable in a subsequent 
action by the mother who sued the bank 
on the minors’ behalf. Ciriello v. East- 
chester Sav. Bank, 343 N.Y.S.2d 526 (Sup. 
Ct. 1973), 90 B.L.J. 866. 


$1364. 


SIGNATURE 


81371. Signature by agent. 
Georgia (1973) Any unambiguous way of 
signing indicating the agent is acting in 
a representative capacity will preclude 
introduction of parol evidence and, if the 
agent is authorized, he is not bound. 
First Nat'l Bank v. C. & S. Concrete 
Structures, Inc., 196 S.E.2d 473 (Ga. App. 
1973), 90 B.L.J. 868. 


Georgia (1973) The trial court erred in 
dismissing a complaint by the payee bank 
against a corporation and an individual 
who, on the reverse side of a promissory 
note, signed his name followed by “Sec. 
& Treas.” but where the complete and 
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correct name of the corporate maker did 
not precede his signature. National Bank 
v. Ament, 195 S.E.2d 202 (Ga. App. 1973), 
90 B.L.J. 604. 


Oregon (1973) A promissory note issued 
after a corporation's powers had been 
suspended for failure to pay taxes did not 
result in the personal liability of the cor- 
poration’s secretary whose signature was 
clearly in a representative capacity, even 
though she had no authority to sign notes 
for the corporation. Bank of Am. Nat] 
Trust & Sav. Ass’n v. Morse, 508 P.2d 194 
(Ore. App. 1973), 90 B.L.J. 674. 


§1373.5. Proof of signature. 

Arkansas (1973) Judgment for defendant 
was affirmed where he gave positive tes- 
timony that a signature on a $1,400 note 
looked like his, but was not his, and he 
produced an original security agreement 
snowing he had made a $2,400, rather 
than the claimed $1,000, cash down pay- 
ment on a tractor. U.S. Fid. & Guar. Co. 
v. Park, 491 S.W.2d 791 (Ark. App. 1973), 
90 B.L.J. 677. 


STOCK AND STOCKHOLDERS 


§1419. Transfer and sale of stock. 

U.S. District Court, Minnesota (1972) A 
party owning a security interest in secur- 
ities that entitled him to a portion of the 
proceeds of the sheriff's sale of the secur- 
ities is a “seller” for purposes of Section 
10(b) of the Securities Exchange Act and 
Rule 10b-5, and was a member of the 
class of persons the statute was designed 
to protect. Thus, plaintiff had standing to 
sue to recover for injuries caused by con- 
sultation among defendants, prior to the 
sheriff's sale, to determine what informa- 
tion should be released to prospective 
buyers, which resulted in releasing in- 
formation containing significant and 
material omissions that tended to reduce 
the price of the stock. Cambridge Capital 
Corp. v. Northwestern Nat'l Bank, 350 F. 
Supp. 829 (D. Minn. 1972), 90 B.L.J. 325. 
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§1428. Stockhoider’s right to sue or de- 

fend on behalf of corporation. 
U.S. Court of Appeals, 2d Cir. (1972) Pur- 
suant to acquisition contract, majority 
shareholder of acquired bank appro- 
priated the bank’s name five years after 
the acquisition. Complaint of minority 
dissenting shareholder was properly dis- 
missed after trial, where plaintiff failed to 
prove value for the name after five years. 
Further, majority shareholder is not 
liable to minority shareholder for choos- 
ing method of merger without regard to 
minority shareholder's concern over tim- 
ing of tax burdens. Grace v. Grace Nat’ 
Bank, 465 F.2d 1068 (2d Cir. 1972), 90 
B.L.J. 63. 


STOPPING PAYMENT 


$1472. Stopping payment of note. 
Georgia (1973) Bank which stopped pay- 
ment on draft at remitter’s request and 
refunded consideration has defense to ac- 
tion on instrument by payee, provided 
remitter has valid claim to instrument and 
defends action on behalf of bank, urging 
such claim. “With all parties before the 
court, it is obviously the better procedure, 
where possible, to allow the issues to be 
tried out here, rather than require a pos- 
sible second lawsuit by the bank” against 
the remitter and possible third lawsuit by 
the remitter against the payee. Fulton 
Nat'l Bank v. Delco Corp., 195 S.E.2d 455 
(Ga. App. 1973), 90 B.L.J. 596. 


SURETIES 


$1484. Rights and liabilities of sureties 
in general. 

U.S. District Court, E.D. Pennsylvania 
(1971) Release of principal debtor with 
surety’s consent, or by reserving rights 
against a surety, does not discharge the 
surety. Lambert Pharmaceutical Co. v. 
Sylk, 348 F. Supp. 1039 (E.D. Pa. 1971), 
90 B.L.J. 229. 


Oregon (1973) A surety is liable for actual 
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damages caused by the principal and, in 
the absence of statutory provision, may 
not be held for exemplary or punitive 
damages. Butler v. United Pacific Ins. 
Co., 509 P.2d 1184 (Ore. 1973), 90 B.L.J. 
873. 


§1485. —Signature obtained by misrep- 
resentation or fraud. 

New York (1972) A surety’s obligation to 
a lender when guaranteeing payment of 
past and future debts of another, is an 
unconditional guaranty of payment, un- 
less there was concealment by the lender 
ef material facts so important that if the 
surety had known them, he would not 
have undertaken the risk. State Bank v. 
McDonnell, 337 N.Y.S.2d 697 (App. Div. 
3d Dep't 1972), 90 B.L.J. 230. 


TAXATION 


§1503.5. Bank taxation generally. 
McCollom, “Selected Tax Planning for 
the Bank’s Investment Portfolio,” 90 
B.L.J. 27 (1973). 


Sachs, “Recent Developments in the Tax 
Field With Regard to Commercial Banks,” 
90 B.L.J. 3 (1973). 


TRUST COMPANIES 


$1560. Powers and liabilities. 

Herman and Safanda, “Proxy Voting by 
Commerical Bank Trust Departments,” 
90 B.L.J. 91 (1973). 


Lybecker, “Regulation of Bank Trust De- 
partment Investment Activities: Seven 
Gaps, Eight Remedies” ( Part I), 90 B.L.J. 
912 (1973). 


TRUTH-IN-LENDING 


$1562.01. Truth-in-Lending. 

United States Supreme Court (1973) The 
challenged rule, Section 226.2(k) of Reg- 
ulation Z, which specifically imposes the 
Act's disclosure requirements on transac- 
tions involving more than four installment 
payments, was held by the United States 


Supreme Court to be a valid exercise of 
the Board’s broad rulemaking authority. 
“Congress,” the Court said, “was clearly 
aware that merchants could evade the 
reporting requirements of the Act by con- 
cealing credit charges. To hold that 
Congress did not intend the Board to take 
action against this type of manipulation 
would require us to believe that .. . 
Congress intended the obligations estab- 
lished by the Act to be open to evasion 
by subterfuges of which it was fully 
aware.” Mourning v. Family Publications 
Serv., Inc., 93 S. Ct. 1652 (1973), 90 B.L.]. 
594. 


U.S. Court of Appeals, D.C. Cir. (1973) 
Mortgage lenders need not make truth- 
in-lending disclosures before closing. The 
Truth-in-Lending Act merely requires 
that disclosures be made at any time 
prior to the existence of a contractual 
relationship between borrower and 
lender. Bissette v. Colonial Mortgage 
Corp., 477 F.2d 1245 (D.C. Cir. 1973), 90 
B.L.J. 667. 


U.S. District Court, N.D. Illinois (1972) 
Acceleration on default of the balance of 
a contract executed under the Illinois Re- 
tail Installment Sales Act was not a “pre- 
payment” within Section 226 8(b)(6) and 
(7) of Regulation Z, which was construed 
to apply only to voluntary prepayments. 
However, the court ruled that Section 
226.8(b)(4) of Regulation Z afforded a 
basis for relief, that section requiring “the 
amount or method of computing the 
amount of any default, delinquency or 
similar charges payable in the event of 
late payment” to be disclosed to the con- 
sumer, Garza v. Chicago Health Clubs, 
Inc., 347 F. Supp. 955 (N.D. Ill. 1972), 90 
B.L.J. 237. 


U.S. District Court, §.D. New York (1972) 
A condition for the issuance to a customer 
of a credit card was that the payment of 
charges was required to be made upon 
receipt of periodic statements, except for 
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certain purchases where a deferred pay- 
ment plan was available upon the card- 
holder's signing an additional agreement 
at the time of purchase. There was no 
showing that the company permitted its 
cardholders to defer payment in spite of 
the “deferred payment plan” agreement. 
The periodic statements contained the 
legend, “Payable in Full Upon Receipt 
of Statement.” The credit card company 
was not a creditor covered by the Truth- 
in-Lending Act, and, therefore, was not 
required to make disclosures required 
under the Act. Rootberg v. American Ex- 
press Co., 352 F. Supp. 949 (S.D.N.Y. 
1972), 90 B.L.J. 432. 


U.S. District Court, W.D. Pennsylvania 
(1973) Plaintiff's complaint alleging that 
bank’s mortgage escrow accounts violate 
the Sherman Act as a conspiracy and 
illegal tying arrangement stated a claim 
for relief. However, such accounts do 
not violate the Truth-in-Lending Act for 
failure to make a prior disclosure of the 
terms of the mortgage. Stavrides v. Mel- 
lon Nat! Bank & Trust Co., 353 F. Supp. 
1072 (W.D. Pa. 1973), 90 B.L.J. 527. 


U.S. District Court, W.D. Virginia (1972) 
In a Truth-in-Lending statement, bor- 
rowers indicated that they desired credit 
life insurance coverage. The lending bank 
was not negligent in failing to obtain that 
insurance nor in failing to notify the bor- 
rowers of lack of insurance coverage; for 
under Virginia law, an insurance appli- 
cation is required to complete a contract 
of insurance, and the disclosure statement 
did not meet Virginia common-law re- 
quirements in that regard. Burgess v. 
Charlottesville Sav. & Loan Ass'n, 349 F. 
Supp. 133 (W.D. Va. 1972), 90 B.L.J. 223. 


UNIFORM COMMERCIAL CODE 


$1562.52. Article 2—Law of sales. 

Florida (1972) A mortgagee of land used 
for the growing of citrus fruits, who had 
served writs of attachment on the land 
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and subsequently obtained summary 
judgment, was not a secured creditor as 
against buyers of the citrus crops. Under 
UCC Section 2-107(3), it was not neces- 
sary that the sales of the crops be re- 
corded in order to provide constructive 
notice of the buyers’ interest. The sales 
constituted constructive severance of the 
crops from the land, and the subsequent 
levy on the land alone without reference 
to the citrus crops did not include those 
crops. Exchange Natl] Bank v. Alturas 
Packing Co., 269 So. 2d 733 (Fla. App. 
1972), 90 B.L.J. 326. 


$1562.53. Article 3—Commercial paper. 
Miller, “Negotiable Paper Under the Uni- 
form Commercial Code: The Unfolding 
Dimensions,” 90 B.L.J. 801 (1973). 


Massachusetts (1973) Even if one is an 
agent, he is personally liable under UCC 
§ 3-403(2)(b) if the instrument does not 
show he signed in a representative ca- 


pacity. Carleton Ford, Inc. v. Oste, 295 


N.E.2d 402 (Mass. App. 1973), 90 B.L.J. 
766. 


Oregon (1973) A collecting bank which 
was sued for conversion of a $5,000 in- 
surance company draft issued to two 
payees and stating it was “Payable only 
through East Portland Branch,” failed to 
sustain its burden of showing it dealt 
with the draft in accordance with reason- 
able commercial standards where it failed 
to check the authenticity of the signature 
of the plaintiff co-payee, treated the draft 
as if it were a negotiable bank check, 
and paid the full amount out to the other 
payee who had forged the plaintiff's en- 
dorsement. Montgomery v. First Nat'l 
Bank, 508 P.2d 428 (Ore. 1973), 90 B.L.J. 
767. 


Washington (1972) Ratification of an un- 
authorized endorsement (UCC Section 3- 
404) occurs only if the person sought to be 
bound by the endorsement had full 
knowledge of all material facts and ex- 
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pressed an intent to be so bound. Thiema 
v. Seattle-First Nat'l] Bank, 502 P.2d 1240 
(Wash. App. 1972), 90 B.L.J. 145. 


§1562.54. Article 4—Bank deposits and 
collections. 

U.S. District Court, §.D. New York (1973) 
A bank which has a valid defense against 
its customer because of the customer's 
negligent preparation of a subsequently 
altered check may recredit the customer's 
account for the raised amount and recover 
from the collecting bank by reason of the 
collecting bank’s warranty against altera- 
tions. Mellon Natl Bank v. Merchants 
Bank, 70 Civ. 3877 (S.D.N.Y. 1972), 90 
B.L.J. 853. 


Maryland (1973) The measure of a cus- 
tomers damages for a bank's failure to 
use ordinary care in handling an item is, 
under UCC Section 4-103(5), limited to 
the value of the item, minus the amount 
which could not have been realized had 
ordinary care been exercised. To this 
may also be added other damage suffered 


as a proximate cause of any bad faith 


(defined by referring to the meaning of 
“good faith” set forth in UCC Section 
1-201(19)) on the part of the bank. Taylor 
v. Equitable Trust Co., 304 A.2d 838 (Md. 
App. 1973), 90 B.L.J. 868. 


$1562.58. Article 8&—Iinvestment 
securities. 

Georgia (1972) Requirement of statute of 
frauds (UCC Section 8-319) that a con- 
tract for the sale of securities contain a 
“stated quantity of described securities 
at a definite or stated price” is satis- 
fied by statement to customer confirming 
that customer bought $80,879.20 face 
amount of revenue bonds bearing 7.25 
percent interest, maturing January 1973, 
yielding 7.15 percent on the purchase 
price. Kohlmeyer & Co. v. Bowen, 192 
S.E.2d 400 (Ga. App. 1972), 90 B.L.J. 147. 


§1562.59. Article 9—Secured 
transactions. 
U.S. Court of Appeals, 2d Cir. (1972) A 


security agreement which described each 
item covered, and which contained an 
omnibus clause that included accounts 
receivable, inventory, fixtures, machinery, 
equipment, and tools did not within the 
term “equipment” cover two automobiles. 
In re Laminated Veneers Co., 471 F.2d 
1124 (2d Cir. 1973), 90 B.L.J. 432. 


U.S. Court of Appeals, 2d Cir. (1973) A 
financing statement filed under a trade 
name and not under‘the name of the per- 
son doing business under the trade name 
is insufficient to perfect a security interest. 
UCC § 9-402(1). In re Leichter, 471 F.2d 
785 (2d Cir. 1972), 90 B.L.J. 432. 


U.S. Court of Appeals, 2d Cir. (1972) The 
dragnet or future-advance clause in a 
chattel mortgage under New York de- 
cisional law and under the subsequently 
adopted Uniform Commercial Code (Sec- 
tion 9-204(5)) permits a surplus from the 
sale of mortgaged chattels after payment 
of secured creditors to be applied to a 
deficiency resulting from a foreclosure 
sale of the debtor's mortgaged real prop- 
erty. In re Riss Tanning Corp., 468 F.2d 
1211 (2d Cir. 1972), 90 B.L.J. 318. 


U.S. Court of Appeals, 5th Cir. (1973) 
Failure to obtain ratification of the secur- 
ity agreement by the board of directors, 
plus failure to file a financing statement 
for almost two years after the security 
agreement was made and when the debtor 
was known to be insolvent, resulted in 
loss of rights in the security. Jackson 
Sound Studios, Inc. v. Travis, 473 F.2d 
503 (5th Cir. 1973), 90 B.L.J. 525. 


U.S. Court of Appeals, 6th Cir. (1973) 
Trustee in bankruptcy cannot claim right 
to property merely because of unper- 
fected security interest. Failure to perfect 
security interest does not preclude en- 
forcement thereof where _ third-party 
rights are not involved and purchaser of 
property from secured party obtained 
good title; lease of property thereafter to 


994 





original debtor created a bailment and 
lessor could reclaim property from original 
debtor’s trustee in bankruptcy. DeVita 
Fruit Co. v. FCA Leasing Corp., 473 F. 
2d 585 (6th Cir. 1973), 90 B.L.J. 524. 


U.S. Court of Appeals, 9th Cir. (1973) 
Where the debtor's name on a financing 
statement was set forth as “Taylor, 
Maxime,” but the form showed the signa- 
ture “Green Mill Inn, Inc., by Maxime 
Taylor, President,” and the Office of the 
Secretary of State was able, through cross- 
indexing, to locate the filing in both the 
corporate and individual names, there 
was no merit to the contention of the 
debtor's trustee in bankruptcy that be- 
cause the financing statement was defec- 
tive, the secured party's claim to the col- 
lateral was subordinate to his. Anyone 
seeking to find outstanding liens on the 
debtor's property would have been given 
notice of the secured party’s claim, and 
the document as filed was in substantial 
compliance with the statute. In re Green 
Mil! Inn, Inc., 474 F.2d 14 (9th Cir. 1973), 
90 B.L.J. 600. 


U.S. District Court, $.D. Florida (1972) 
Change of a debtors trade name to a 
different corporate name two weeks after 
a financing statement had been filed 
against the trade name, voids the financ- 
ing statement on the ground that the state- 
ment had not been filed against the debt- 
or’s correct name and that the creditor 
should have been alert to the change. 
When the debtor reverted to its original 
name but in corporate form, the financing 
statement became effective on the date of 
the second change. In re A-l1 Imperial 
Moving & Storage Co., 350 F. Supp. 1188 
(S.D. Fla. 1972), 90 B.L.J. 318. 


U.S. District Court, §.D. New York (1973) 
The holder of a first-lien security interest 
in mobile homes is entitled to possession 
over landlord who claimed a lien for 
rent. Landlord taking possession of mo- 
bile homes is liable for conversion. Cit- 
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izens Nat'l Bank v. Osetek, 353 F. Supp. 
958 (S.D.N.Y. 1973), 90 B.L.J. 524. 


U.S. District Court, W.D. Virginia (1972) 
The provision of UCC Section 9-503, per- 
mitting a secured party to take possession 
of the collateral without judicial process 
on default of the debtor, if it can be done 
without breach of the peace, is not viola- 
tive of due process, but a defaulting 
debtor is not required to turn over the 
collateral on the secured party’s demand 
and may retain possession, thus forcing 
the employment of judicial process to re- 
gain possession. Greene v. First Nat] 
Exch. Bank, 348 F. Supp. 672 (W.D. Va. 
1972), 90 B.L.J. 145. 


Arkansas (1973) An execution sale pur- 
suant to UCC Section 9-311 does not 
affect a prior security interest in the col- 
lateral and it remains intact. Citizens 
Bank v. Perrin & Sons, Inc., 488 S.W.2d 
14 (Ark. 1973), 90 B.L.J. 424. 


Arkansas (1972) A description in a secu- 
rity agreement that a loan covered all 
crops grown by the debtor in two named 
counties in Arkansas, followed by a stated 
quantity of each crop to be grown and 
then followed by a detailed description of 
the lands involved but which omitted 
three parcels, was sufficient together with 
the financing statement to put a third par- 
ty on notice only as to the particularly 
described parcels and not as to the parcels 
omitted from the documents. UCC Sec- 
tion 9-402(1) requires that a financing 
statement covering growing crops also 
contain a description of the real estate 
concerned. People’s Bank v. Pioneer Food 
Indus., Inc., 486 $.W.2d 24 (Ark. 1972), 90 
B.L.J. 146. 


Delaware (1972) An execution sale pur- 
suant to UCC Section 9-311 extinguishes 
a prior security interest in the collateral 
relegating the holder of that interest to 
a priority position as to the proceeds. 
Maryland Nat'l Bank v. Porterway Har- 
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vester Mfg. Co., 300 A.2d 8 (Del. 1972), 
90 B.L.J. 424. 


Florida (1972) Under the Florida version 
of UCC Section 9-302(1)(c), a financing 
statement for a purchase-money security 
interest in farm equipment costing not 
more than $2,500 need not be filed. How- 
ever, when several pieces of equipment 
are sold under one contract and the price 
of each item does not exceed $2,500, but 
the total amount does exceed that sum, a 
financing statement must be filed. A secu- 
rity interest in after-acquired property 
takes priority over a purchase-money 
security interest that was not perfected 
within ten days after the debtor took 
possession of the collateral (UCC Section 
9-312(4)). American Nat] Bank v. Inter- 
national Harvester Corp., 269 So. 2d 726 
(Fla. App. 1972), 90 B.L.J. 356. 


Iowa (1973) Although the bank had a per- 
fected security interest in cattle sold by 
the bankrupt debtors to the defendant, the 
bank could not recover from the defen- 
dant because through prior course of deal- 


ing the bank had granted authority to sell 
the collateral. Lisbon Bank & Trust Co. v. 
Murray, 206 N.W.2d 96 (Iowa App. 1973), 
90 B.L.J. 769. 


Maryland (1972) A filed financing state- 
ment is not a substitute for a security 
agreement unless it contains a definite and 
clear grant of a security interest to the 
creditor. Further, a chattel mortgage cov- 
ering the same assets described in the fi- 
nancing statement, but executed after the 
debtor had executed a deed of trust for 
the benefit of creditors, is ineffective in 
creating an interest superior to the deed 
of trust. L & V Co. v. Asch, 297 A.2d 285 
(Md. 1972), 90 B.L.J. 327. 


Michigan (1972) Where automobile sold 
at judicial sale had license plates of for- 
eign state, purchaser at sale was charged 
with constructive notice of a security in- 
terest in foreign state and was not an inno- 
cent purchaser for value. Powell v. Whirl- 


pool Employees Fed. Credit Union, 201 
N.W.2d 683 (Mich. App. 1972), 90 B.L.J. 
67. 


Michigan (1972) Inadequate filing of secu- 
rity agreement not fatal to effectiveness 
of security interest when subsequent se- 
cured party had actual knowledge of earli- 
er security interest. Franklin Inv. Corp. v. 
American Swiss Parts Co., 201 N.W.2d 
673 (Mich. App. 1972), 90 B.L.J. 66. 


New Hampshire (1973) A bank which had 
a perfected security interest in lumber 
(even if its filing were defective) had 
priority over an unperfected purchase- 
money security interest in this lumber 
because, under UCC Section 9-312(5), 
priority between conflicting security inter- 
ests in the same collateral is determined 
“in the order of perfection.” Barry v. Bank 
of N. H., Nat Ass'n, 304 A.2d 879 (N.H. 
1973), 90 B.L.J. 875. 


New York (1973) The holder of a secured 
note, under UCC Section 9-501, not only 
has the remedy of proceeding against the 
collateral, but he may collect the indebted- 
ness without resort to any security. State 
Bank v. Duesler, 344 N.Y.S.2d 114 (App. 
Div. 3d Dep't 1973), 90 B.L.J. 871. 


Oregon (1973) Oregon holds UCC Section 
9-503 constitutional. Employing the self- 
help provisions of the UCC to repossess 
collateral does not involve state action 
and, therefore, does not deprive a debtor 
of his property without due process of 
law. Brown v. United States Nat'l Bank, 
509 P.2d 442 ( Ore. 1973), 90 B.L.J. 865. 


$1562.60. Article 10—Effective date. 

U.S. Court of Appeals, 2d Cir. (1973) 
Although twenty-two of twenty-four in- 
stallment payments were due after the 
effective date of the UCC in New York, 
under UCC Section 10-102(2) the UCC 
did not apply to a note executed July 28, 
1964; rather, the former New York Nego- 
tiable Instruments Law governed. In re 


996 





Appliance Packing & Warehousing Corp., 
475 F.2d 1011 (2d Cir. 1973), 90 B.L.J. 
873. 


U.S. Court of Appeals, 5th Cir. (1972) Gen- 
erally, where the retroactivity of the UCC 
has been in issue, a transaction entered 
into prior to the UCC’s effective date 
would be governed for all purposes by 
the law in effect when it was entered into. 
Empire Life Ins. Co. v. Valdak Corp., 468 
F.2d 330 (5th Cir. 1972), 90 B.L.J. 234. 


UNIFORM CONSUMER CREDIT CODE 


$1563. Uniform Consumer Credit Code 
generally. 

Murane, “The Impact of the Uniform Con- 

sumer Credit Code on the Banking Indus- 

try, 90 B.L.J. 265 (1973). 


USURY 


$1564. What constitutes usury. 

Florida (1972) Under Louisiana law, a de- 
mand note in the amount of $5,750 with 
8 percent interest, from maturity until 
paid, for a loan of $5,000 is usurious. 
Grunewald v. Bartholomew, 269 So. 2d 
274 (Fla. App. 1972), 90 B.L.J. 231. 


New York (1973) A note reciting interest 
of “714% per annum compounded quart- 
erly” under New York law was void as 
usurious. Giventer v. Arnow, 341 N.Y.S.2d 
661 (Sup. Ct. 1973), 90 B.L.J. 675. 


§1565. -—Transactions held not usurious. 
U.S. District Court, E.D. New York (1972) 
Under New York law a bank is exempt 
from the usury statute on demand loans 
in excess of $5,000 secured by documents 
of title or negotiable instruments, includ- 
ing stock certificates pledged as collateral 
security, and may receive any interest 
agreed upon. Payment of interest in New 
York made it a New York agreement. 
Irving Trust Co. v. Smith, 349 F. Supp. 
146 (S.D.N.Y. 1972), 90 B.L.J. 293. 


District of Columbia (1973) A retail mer- 
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chant may enforce a revolving charge ac- 
count agreement with a customer even 
though the terms require payment of 114 
percent per month on unpaid balances 
after the first billing cycle. A bona fide 
sale of property on credit at a price ex- 
ceeding the cash price by more than the 
legal rate of interest does not constitute 
usury because a seller can fix one price 
for cash sales and another for credit sales. 
This revolving credit arrangement with 
credit service charges has since become 
statutory law by enactment of the Con- 
sumer Protection Act of 1971. Kass v. 
Garfinckel, Brooks Bros., Miller & R., Inc., 
299 A.2d 542 (D.C. App. 1973), 90 B.L.J. 
432. 


Florida (1973) Where the borrower was 
unable to establish the corrupt intent of 
the lenders, his defense of usury failed 
even though the agreement called for 
interest in excess of the legal ceiling. 
Dixon v. Sharp, 276 So. 2d 817 (Fla. 1973), 
90 B.L.J. 872. 


Louisiana (1972) Under Louisiana law, a 
loan of $250 made by A to B as an accom- 
modation for C, who was himself not able 
to borrow the money, and evidenced by 
a note of $312.50 with 8 percent interest, 
is not usury when B pays the $312.50 with 
interest after C defaulted and then B sues 
C for the amount he paid A. Epps v. 
Bowie, 271 So. 2d 611 (La. App. 1972), 
90 B.L.J. 428. 


81577. —Loans by national banks. 


U.S. Court of Appeals, 5th Cir. (1972) 
In connection with a bank credit card op- 
eration, accrued interest was added peri- 
odically to the principal, and interest was 
computed on the new principal. This com- 
pounding of interest violated Alabama's 
Small Loan Act and made the interest rate 
greater than that allowed by the National 
Bank Act. Partain v. First Nat'l Bank, 467 
F.2d 167 (5th Cir. 1972), 90 B.L.J. 132. 
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§1578.5. Usury as a defense between 
original parties. 

Arizona (1973) Purchasers of agricultural 
products were sued on an unverified open 
account. At trial they contended a $14,- 
371.11 balance brought forward on their 
account “could have been usurious”; but 
they failed to rebut testimony of the sell- 
ers witness indicating the amount and 
method of charging interest were legal. 
Usury is an affirmative defense which 
must be pleaded and proved; a contract 
is not presumed to be usurious and is con- 
strued as nonusurious if possible. The 
claim of usury was thus dismissed. Holt 
v. Western Farm Serv., Inc., 507 P.2d 647 
(Ariz. App. 1973), 90 B.L.J. 601. 


$1583. Penalties for usury. 

Texas (1973) Where an individual and a 
corporation are joint makers of an alleged- 
ly usurious note, the individual may prose- 
cute a penalty action without joinder of 
the corporation. Sud v. Morris, 492 $.W.2d 
335 (Tex. App. 1973), 90 B.L.J. 770. 


$1589. Conflict of laws. 

North Dakota (1972) A promissory note is 
usurious if it violates the usury laws of 
the place of performance, i.e., the place 
of payment. First Natl Bank v. Dreher, 
202 N.W.2d 670 (N.D. 1972), 90 B.L.J. 328. 


$1589.1. Waiver of defense of usury. 
Missouri (1973) In determining whether 
a transaction is usurious the law will not 
tolerate any camouflage disguising the 
transaction to make it seem innocent; in- 
stead, it looks at the nature of the transac- 
tion and not to the color or form which 
the parties, in their ingenuity, may give it. 
Even accepting Missouri's distinction be- 
tween loans and time-price differential 
sales, where the transaction in question 
was found to have none of the elements 
of a time-price differential sale but rather 
was a loan, plaintiffs were not estopped 
from claiming usury in the purchase of a 
surplus home even though, for two years, 
they had made the scheduled payments. 
Lucas v. Beco Homes, Inc., 494 S.W.2d 
417 (Mo. App. 1973), 90 B.L.J. 871. 
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